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PLANNING AND DEVELOPMENT AMENDMENT BILL 2020
Second Reading
Resumed from 17 June.

HON COLIN de GRUSSA (Agricultural) [10.34 am]: Before the adjournment of the debate for the taking of
members’ statements last night, 1 was just commencing an outline of the bill as the minister had delivered in his second
reading speech. One of the key things was the important point that planning reform is an enabler of better investment
and community outcomes. That is certainly a point I agree with, but it is also a critical point that community is a key
part of these reforms and must be brought on that journey. | reflected on some of the correspondence that I, and | am
sure other members, have received about community queries and concerns about some aspects of this bill. The minister
also went on to say that there are three streams of reform in this bill. There are legislative reforms that modernise the
Planning and Development Act, focusing on a strategic planning model and new processes for significant projects.
There are also regulatory changes and policy changes to update the planning policies for the state.

As outlined in the minister’s second reading speech, the bill includes specific COVID-19-related changes, and
they will have effect for the next 18 months. Members will be well across the fact that those changes include the
ability for the Western Australian Planning Commission to deliberate on development applications for projects
worth over $30 million or comprising 100 dwellings, and commercial developments over 20 000 square metres. It
would be interesting to know what modelling was used to arrive at those numbers and how they were decided
upon. Given the constraints that those numbers impose, | tend to agree with comments from other members that
this will not lead to a flood of projects being pushed through this new system in that 18-month period and will
constrain them to some pretty major developments. Obviously, as part of these reforms, the minister can also make
recommendations to the Premier for proposals that fall outside those constraints, and they can perhaps be pushed
through, for want of a better term. Other members have talked about the fact that this raises what one would call
a moral hazard, in that those recommendations certainly give rise to the possibility of all kinds of untoward things
happening. I note that the latest edition of the supplementary notice paper issued this morning includes amendments
to allow for better transparency and oversight of any of those decisions that are referred. It of course raises the
possibility that political donations from developers and others in the community may be made by people who
might benefit from those decisions. As members are well aware, in other states political parties have been banned
from accepting donations from developers, so we must ensure that in this legislation, time constrained to deal with
COVID-19, we still have some element of transparency and oversight of those referrals to make sure they are
watertight. As | said, there are amendments on the supplementary notice paper to that effect, and we will come to
them in due course when we reach the Committee of the Whole House stage.

As | said at the commencement of my contribution, the Nationals WA support this legislation. We are aware of
the significant number of amendments on the supplementary notice paper, issue 5, today. | think we are at some
nine pages of amendments, and | have to say that it never ceases to amaze me that the other place that we shall not
name—it is the dark depths of the other place—debates legislation as perfect legislation, never needing amendment
or change. Amendments are not accepted, yet when the bill arrives in this place the government moves nine pages’
worth of amendments. It never ceases to amaze me that despite the theatrics of the other place, when a bill arrives
in this house, we have a heck of a lot of work to do because apparently they are not particularly interested in doing
it in the other place. | talked about this last night. We know there are many examples of legislation that has arrived
here in apparently perfect, pristine condition—great legislation that should just be waved through—yet the
Standing Committee on Legislation is currently inquiring into three bills, and has inquired into many other bills
from this place that are clear examples of the fact that the legislation that appears here is often not perfect and
needs much more rigorous scrutiny than it is getting in the other place.

We are doing our job in this place by scrutinising legislation and ensuring that when it passes this place, it is in the
best possible form that it can be, and that we make the necessary amendments to ensure that the public can be
comfortable about the level of scrutiny legislation has had and about its application. We are not going to rush this bill
through here; we will do our job properly. However, as | said before, the Nationals WA are committed to supporting
this legislation and | look forward to the contributions of other members and to Committee of the Whole.

HON COLIN TINCKNELL (South West) [10.40 am]: The Planning and Development Amendment Bill 2020
is an interesting bill. It is a mixture of some promise and some good things, but in this house we have to look for
unintended consequences or mistakes. As Hon Colin de Grussa just mentioned, there are 46 proposed amendments
to this bill, and counting. Some of those amendments have two or three parts, so an enormous number of changes
have been put forward to try to make this bill a better bill. What mainly concerns me is that nearly everyone has
said that they will support this bill. One Nation can only support this bill if many of those amendments go through.
There is no way we can support this bill if certain amendments do not go through.
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I would like to talk about this bill and what it actually means for Western Australians. Because it has been rushed
through and because the government has an absolute majority in the lower house, very little debate went on, so the
work has to be done here to try to improve it. | would like to let the Liberal-National opposition know that its
support for this bill does not seem to be conditional upon these amendments going through, and I would like to
remind it that the bill has some major problems. Its vote should be dependent on whether we can fix this bill.

The member for Cottesloe, David Honey, mentioned a few things in the other place that concerned me. | also heard
very similar language from Hon Aaron Stonehouse yesterday. | refer to a Subiaco Post article of 30 May, which
quotes Dr Honey and states —

Unique powers to approve random high-rise projects could leave senior politicians open to
WA Inc-style corruption ...

“It was an extreme concern that someone could be subject to influence simply because of the people the
Government will be communicating with.

Earlier in the article, Dr Honey is quoted as saying —

“People who have exclusive dinners of 10 people who pay $10,000 a head to talk to the Minister for
Planning about planning issues are more likely to get their stories across more,” Dr Honey said.

He also said —

“People who might be less honourable could engineer a situation in which they could foster the sorts of
practices that people were concerned about with WA Inc.

“I think that is an extreme concern.”

The lack of transparency included no requirement for the minister to publish any decisions and no
requirement necessarily for people to be informed that decisions have been made.

In announcing it, the Government had lulled the public by portraying the Bill as a tool for allowing
residents to cut red tape and build a pergola without council permission, he said.

But the Bill contained no such provisions.

Dr Honey said it appeared also to give politicians unprecedented powers over projects of more than
$30million or 20,000sq.m.

“But a caveat refers to anything that the minister and the premier think is a significant development, or
a development of state significance,” he said.

“That really means anything.

That is enormous power for a minister, and that holds some worries for me, especially considering what has happened
in the Parliament and the government in the past.

The bill refers to a certain threshold. As Hon Rick Mazza pointed out, it is a threshold that means a dozen companies
can use this bill, but it leaves out so many others. To my mind, it is a bill of the haves and have-nots, and that is
something to be avoided. | thought the whole premise of the bill in the post-COVID-19 era was to get people back
to work. If we open up the threshold, as Hon Rick Mazza suggested, it would hopefully bring a lot more jobs to
Western Australians and allow regional Western Australia to take advantage of the legislation.

As members can see, there are some good things in this bill, and that has been mentioned in many members’
contributions, but there are also many things in the bill that we have concerns about. There is only one way to
approach this bill: if the amendments do not go through, it should be voted out, because it will not do the job
that the government has promoted it to do. The bill is a smokescreen. Unfortunately, the media is not really onto
this, but there are a few people in the media who are. | can imagine the commentary in the coming days if the
bill sails through without the amendments necessary to keep Western Australians safe and to make the bill fairer
and better.

As a member of a party that has talked about reducing red tape and green tape ever since entering this place,
I would like to support this bill, because it does some of that, but only for a select few. That is a major problem.
I say to the government that we have been in economic trouble in this state for well over 12 months, and it is
not just COVID-19 that has brought that on. Twelve months ago, the figures were not good. Employment, jobs,
training and new projects had dried right up, so there is no reason why parts of this bill could not have been brought
in earlier. There are many things in the area of red tape that could have been brought in earlier, so why the
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government waited until post-COVID-19 seems to be smoke-and-mirrors stuff. In the end, if this bill goes through
without the amendments, it will benefit a very few major companies and many others will miss out. We will have
a two-tiered system, which is unfair. Some people will be working under one system and others will benefit from
this streamlining.

The motion about red tape | moved on behalf of One Nation was broad ranging, and we put on the record how
important it is to make changes, yet there does not seem to be any real stomach for change in this place, from either
the alternative government or the current government. Unfortunately, the cutting of red and green tape, which has
been mentioned in this place, will be minor because it will affect only a few minor companies. It is not a serious
attempt to make some serious changes to cut red and green tape.

Hon Rick Mazza brought forward a motion and we will talk about that a bit more, but it is important that we
consider regional Western Australia under this bill. Developments worth $30 million with more than 100 units, or
whatever it may be, are not going to happen in Busselton, Geraldton or Kalgoorlie. They are not going to happen
in regional WA. If this is so important to the Western Australian public, why would we not consider regional
Western Australia under the bill? The threshold will not apply to regional Western Australia; it will probably apply
only to metropolitan Perth, and that is pretty consistent from this government—a city-centric government that has
not shown support for regional areas.

People could ask me how | am going to vote on this. | do not know; | will see what happens during the second
reading debate and what happens with the amendments. Hopefully, more people will be able to benefit and more
people can get jobs. That is what this bill is supposed to be about; it is not about a few people the government has
already spoken to and done a deal with and is streamlining a bill for.

HON STEPHEN DAWSON (Mining and Pastoral — Minister for Environment) [10.51 am] — in reply:
I thank all those members who have made contributions thus far to the debate on the Planning and Development
Amendment Bill 2020. | will categorise them into three groups: yeses, noes and maybes. | thank Hon Tjorn Sibma
for his extensive contribution and his support for the legislation. I also thank Hon Dr Steve Thomas, and | accept
his apology. | thank Hon Rick Mazza for his support and Hon Colin de Grussa for his acknowledgement that the
Nationals WA will support the legislation. For the noes, Hon Alison Xamon, Hon Tim Clifford and Hon Charles Smith
have indicated that they will not support the bill, and that, of course, is their right. The maybes are Hon Aaron Stonehouse
and Hon Colin Tincknell. I hope that Hon Colin Tincknell gets what he wants out of this bill, but certainly this is
a very important bill and | have a different view from him about what it will do and the significant effects it will
have for the property industry in Western Australia.

In my second reading reply, | intend to respond to many of the questions that were asked, but certainly honourable
members will have a chance to quiz me further when we get to the appropriate clauses during the committee debate.

I will start with Hon Tjorn Sibma. He wanted confirmation of what elements of the media announcement are in
the bill, the next phase bill and what elements are in other legislative regulation or policy reviews for state planning
policies. | will best answer that by using the words of the minister herself, and these are on the public record. The
Minister for Planning has explained —

In relation to the media statements and media commentary, the legislation was developed as a package of
reforms. Criticism was made about planning changes being sometimes ad hoc and a particular change might
be made to regulations, a change to legislation, and another change to policies. We wanted to encompass
that in an overall package. Members would have seen in the fact sheets provided at the briefings an attempt
to say that this is the entire breadth of the reforms and we will implement them through changes to legislation
in two parts: changes to two sets of regulations and changes to planning policies. That is the overall
package, and we intend to proceed with those regulations as soon as possible

She went on to say —

There were seven fact sheets. The first was an overview with a map showing that this reform will be
implemented in four parts: legislative change, change to the local planning scheme regulations, change
to the DAP regulations and planning policies. Through those fact sheets into which we put a lot of effort,
we outlined the proposed changes; for example, significant developments: this is the proposed change;
why we are doing it; and how we are implementing it. The method of implementation will demonstrate
whether it is legislative, regulatory or policy. They all interact; for example, one of the issues was
community infrastructure. This legislation will give a new power for community infrastructure that will
be picked up through a planning policy. In all those fact sheets, we identify all the broad changes and
how they will be implemented.

I think there was a question about what games the minister was referring to. Surely not the amendments! As
I understand it, the games that the minister was referring to was the repetitive questioning that was going on in the
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other place. Obviously, members down that end of the building behave differently from the way honourable
members in this chamber behave.

There was a question about the response to the member’s statement about the reinsertion of ministerial powers
into the planning system. It is important to clarify that the only powers being made available through this bill are
referral powers to an independent decision-maker and a conflict resolution power when there is a conflict between
government decision-makers. It would appear to be a responsible and measured use of powers, but we acknowledge
that there are different points of view, as was demonstrated in the second reading contributions.

What is the economic potential of the bill? Is this bill up to the task of economic recovery? Those questions are
probably best answered by making it clear that economic recovery will be the result of the government pulling
multiple levers to drive economic activity. Planning reform through this bill is one of those levers; the housing
stimulus was another, and so on. Maybe the question is best replied to with another question: what would the parties
opposite say about the government if it did nothing and was not being proactive about cutting red tape, implementing
reform and trying to stimulate sectors of the economy such as the property and development sector?

How were the thresholds arrived at? That question was asked by Hon Tjorn Sibma, and | think Hon Colin de Grussa
asked a similar question. Other jurisdictions were reviewed for their criteria for respective significant development
pathways. The thresholds proposed in this bill are generally consistent with benchmark criteria set in other states.
Consultation with local government authorities and the action plan for planning reform and its initiatives indicated
that a development value of $30 million and a yield of 100 or more apartments, or a minimum of 20 000 square
metres of commercial space, was generally considered a significant development within local communities. The
Department of Planning, Lands and Heritage also did an analysis of the last three years of development assessment
panel considerations and applications. Broadly speaking, the intent was for the pathway to pick up the 10 to 15 per cent
of higher value and often complex or contentious developments from the DAP pathway and bring them into this
pathway, thereby freeing up the DAP pathway to consider the remaining 85 per cent unencumbered by the complex
and challenging ones, allowing greater focus on those projects and streamlining that assessment pathway. That, in
turn, means that local governments will be assessing less complex development applications through their responsible
authority reports; hence, they can put greater focus on their approval pathway—under $2 million—and unlock
a number of single and multiple dwelling approvals stuck in that system. The streamlining is not just in the
significant development pathway, but also about assisting all the planning decision-making pathways.

Is the development assessment panel system broken? No. The DAP system is clearly identified as important to overall
streamlining of the planning system. The significant development pathway will remove the contentious projects from
that system and allow the DAPs to focus on their decision-making. We have made key reforms to the DAP system
that are consistent with the “Action Plan for Planning Reform”, and | thank the honourable member for bringing
everyone’s attention to that document. | hope members agree that it is good to see a government delivering on its
commitment through legislative change. We will see increased transparency, greater consistency and a reduction
in potential and perceived conflicts of interest through the changes to DAPs under this bill. | was pleased that Hon
Tjorn Sibma acknowledged those positive reforms to DAPs in his contribution.

There was a question about why there is no statutory limit on the commission. We have seen with statutory time limits
that the push has been for time frames to be met with little consideration for the implications of the decision-making.
By that | mean that rather than resolving issues between referral parties or issues of development or design, the
decision-maker has tended to condition-up developments. DAPs are meeting their 90-day statutory time frame,
but to do so, they can place excessive conditions on developments, as there has not been the time to resolve these
issues prior. Developers then challenge conditions in the State Administrative Tribunal, which then ties up the
developments in a judicial system with no time frame, which, by practice, sees them referred back to the joint
development assessment panel for reconsideration with no time frame. It is not reflective of the true time frame
and creates huge uncertainty for industry.

Without a statutory time frame, the commission will try to resolve all these issues up-front, prior to a decision,
which should result in a decision with fewer conditions and thus less likely to end up in the State Administrative
Tribunal. End-to-end time from application through to construction starting will be significantly shorter. Although
there is no mandated number of days for the commission to make a decision, there will be a legally defined deadline.
The commission must make a decision as soon as is reasonably practicable. That will mean that the commission
will be legally obliged to make a decision as soon as it possibly can—that is, quicker than the existing statutory
deadlines, if it has all the relevant information.

There was a question about whether the Department of Planning, Lands and Heritage will be resourced to do the
work. DPLH will be resourced with an additional $4 million over the next two financial years, in addition to
applicable application fees that will address resourcing requirements.
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There was a further question about how close to the mark this bill will be to deliver the action plan principles;
namely, planning creates great places for people, planning is easier to understand and navigate, and planning
systems are consistent and efficient. Can I say, it is very consistent. The reform package included in this bill and
the next one will deliver key elements of the action plan. In particular, this bill sets the groundwork for integrated
decision-making on major development proposals, which will assist the development of a whole-of-government
framework for planning of wider areas, such as urban corridors. The bill will also provide greater emphasis for state
planning policies in the decision-making process and provide a greater line of sight between strategic planning and
development outcomes. Further in this regard, it also provides clarity on the application of planning codes, such
as the residential design codes. The bill will effectively elevate the R-codes and will ensure that they are read as
part of all local planning schemes. This will create greater consistency and make this aspect of the planning system
easier to understand and navigate. The bill also vastly improves the efficiency of the process for amending region
schemes. It will provide greater clarity around the provision of community infrastructure to ensure that the
expectations of the community are met and will support the creation of better planning outcomes.

I was asked to reconfirm that subdivisions, metropolitan region scheme amendments and specifically North Stoneville
will not be considered through the part 17 pathway. | confirm that the part 17 pathway is applicable only to applications
for the use of physical development, so the construction on land—for example, development applications. Therefore,
other types of planning applications such as subdivisions, structure plans, activity centre plans, local development
plans or scheme amendments will not fall under the part 17 system as they are not development applications.
Hon Tjorn Sibma referred to this in his second reading contribution, but I can only confirm that the Minister for
Planning said in the other place that her view is that the North Stoneville structure plan does not apply. | can read
the words the minister uttered in the other place, which are —

No; this is for development applications. In the planning world, trying to define a development application
versus a precinct is very difficult, but we are not using it for subdivisions, and it will not apply to
North Stoneville. This is for DAs.

I was also asked whether | could reveal what | consider to be “substantially commenced”. Like the phrase “due regard”,
this concept is already well understood and has a long history. The phrase goes back several decades at least, | am
advised, to the Town Planning Regulations 1967. The term is used across the planning jurisdictions of Australia.
No-one familiar with the planning system will be surprised or indeed concerned about the use of that phrase.
One will observe that the primary definition cross-references the existing definition in the local planning scheme
regulations, and that is deliberate. It ensures that the concept that is being utilised here in part 17 is the one that everyone
involved in planning and development is already familiar with. The definition of “substantially commenced” in
the local planning scheme regulations is —

substantially commenced means that some substantial part of work in respect of a development approved
under a planning scheme or under an interim development order has been performed;

I am advised that there is already well-established legal precedent on how the term will be applied in practice. The
test to be applied is best summed up in the High Court decision of Day v Pinglen Pty Ltd [1981], in which the
court observed, at paragraph 299 —

The facts must be such as to lead naturally to the conclusion that the commencement is not merely evident,
but is substantial, that is, of considerable amount.

Further, it states —

A substantial commencement involves a commitment of resources of such proportions relative to the
approved project as to carry the assurance that the work has really commenced.

In the case of Day, the matter concerned the construction of six town houses. The developer had laid down 11 per cent
of a concrete slab, costing $2 127.70 out of a total estimated cost of $350 000 for the six town houses. Bear in
mind that these are 1981 prices; we would not get those prices today. The works were also done out of sequence,
so excavation should have occurred first. The court held that the project had not substantially commenced and
was, in fact, a sham. The point of substantial commencement periods is to ensure that developers do not simply
bank approvals. They need to commit resources in such proportions so as to give the assurance that the work really
has commenced and is, therefore, likely to be carried out to completion.

I was asked whether there has been an audit of projects that have substantially commenced. | think the honourable
member was suggesting that he does not believe that anyone checks. | am told that local governments pride
themselves on ensuring compliance with development approvals. Most, if not all, local governments have compliance
officers who regularly check developments and check that they are meeting approvals.
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I was asked about the government’s reasons for its amendments. We were recommended to make a grand comment
in appreciation of the explanation provided to us for the reasoning behind them. That does help the government in
the consideration of those amendments. In this house, we operate differently. I am not going to reflect on the other
place, but we do like to clarify as much as possible, noting the fact that eight parties are represented in this place,
unlike the other place, which has fewer parties. | look forward to discussing those amendments when we proceed
to the Committee of the Whole stage. | think that covers the general points and questions Hon Tjorn Sibma asked.

I thank Hon Charles Smith for his passionate second reading contribution. | do not think I have seen him as worked
up in a debate thus far. | thank him for his contribution on behalf of the Western Australia Party. It is disappointing,
of course, that he does not support and does not see the benefits of the bill. | would like to clarify that the bill does
not remove the requirement to inform landowners of changes to local planning schemes, as purported by the
honourable member. That is not the case.

The honourable member also made an erroneous statement that every single person who serves on the
Western Australian Planning Commission has either worked for, or on behalf of, the Satterley property group.
That statement is both false and, indeed, misleading. | wanted to place that on the record. Perhaps the honourable
member may wish to google the Western Australian Planning Commission so that he can see the current membership
of the board. He will see a number of directors general and other people on there, so perhaps he might consider
withdrawing that accusation at some stage.

The honourable member raised concerns about transparency and accountability. | would like to emphasise that
these issues are an important feature of the bill and are even reflected in proposed amendments. For example, when
the commission makes a decision, it must provide written answers for that decision. The commission’s decision
and reasons, in turn, have to be published on its website. Commission members will be held accountable for
those decisions.

I thank Hon Dr Steve Thomas for his contribution and general support of the bill and, in particular, for his
acknowledgment of the proposed amendments to the bill that relate to or concern the Environmental Protection Act.
The member asked in his second reading contribution whether the minister is aware of any particular proposals
that have been targeted by this legislation or whether a list is being developed for potential targets. | am certainly
not aware of any particular proposals that have been targeted by this legislation, nor am | aware that a list has been
developed that might potentially meet the thresholds. Proposals have been bandied about in the media, but it is not
appropriate for the government to pre-empt the suitability of these new projects for this new pathway without them
being appropriately assessed for suitability.

Hon Aaron Stonehouse acknowledged the need for reform. The honourable member has not clearly identified
whether he supports or is against this bill. He is hedging his bets. However, | acknowledge his general support for
reform and for streamlining processes, and his concerns around the centralisation of planning decision-making and
what he believes is wrong with the current DAP system.

There was a question about whether regulations are dependent on the Planning and Development Amendment
Bill 2020 and whether the regulations could be introduced without it. I think that the member wanted an answer
to that during Committee of the Whole. A number of elements of the bill guide the full extent of what can be achieved
through regulation or policy. For example, the establishment of planning codes impacts the residential codes and
it is within the R-codes that the deemed-to-comply pathway for single houses, along with patios and pergolas,
resides. The bill under part 11, clause 89, broadens the definition of “community infrastructure”, which then allows
“State Planning Policy 3.6: Developer contributions for infrastructure” to allow for the inclusion of education or
childcare facilities, community centres and sporting facilities et cetera to be provided as a community benefit.

The member may have said that his main concern is that the bill centralises power that was previously decentralised
from the decision-making bodies with the Minister for Planning. | think the member went on to say that it opens
the door to potential corruption. He then referred to days gone by and noted that there were no third party appeal
rights. The Western Australian Planning Commission includes six directors general plus representatives from the
Western Australian Local Government Association and experts. The directors general represent the areas of planning,
transport, environment, water, housing and public sector management. All of them have many years’ experience
and are subject to legal, professional and ethical standards as high ranking public servants. The nature of their
employment as neutral public servants means that they are neither subject to the political pressure of a local
government councillor, nor are they part-time members from the development industry, as is the case with most
specialist development assessment panel members. It would be fair to say that the members of the commission are
perceived as independent and trustworthy, possibly more so than those who are elected to council or appointed by
industry to DAPs. That is not to say these members are inherently untrustworthy, it just means that if one is talking
about degrees of trust, it would be fair to say that the commission takes premier position within the WA planning
framework. Yes, the commission comprises directors general who, in their day jobs, report to various ministers,
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but the fact that they report to so many different ministers means that the chances of, say, the Minister for Planning
or indeed the Premier trying to influence a particular outcome is extremely unlikely. The commission already
makes wideranging decisions under the current planning framework, and, importantly, while local councils and
DAPs apply to planning rules, the commission already helps to make those rules. The commission prepares state
planning policies, determines structure plans and subdivision applications, prepares region planning schemes and
amendments and advises the minister on all local planning schemes and amendments. The commission, in its
current role, demonstrates that it is no rubber stamp. Therefore, in a sense, while the new powers under part 17 are
extraordinary in terms of development applications, they do not necessarily represent an extraordinary expansion
of the commission’s powers in terms of its current role under the planning system.

There was a question on proposed section 280 about the conflict resolution process and the power to direct agencies
in contravention of legal instruments. 1 would like to reinforce that WAPC will be required to publish decisions
and reasons for decisions. Recommendations made by the minister and cabinet are just a recommendation that
a project has merit under this assessment pathway.

I was asked about Governor oversight and who the Governor takes advice or direction from. | will quote from the
very extensive explanatory memorandum on this issue. | acknowledge the work that the advisers have put into it;
it is expansive and a number of members have acknowledged that through the briefings. It states —

Section 284. Governor may amend or cancel approval granted by Commission under s. 274

This section provides an important degree of oversight and check on the Commission’s power. Although
the Commission has been selected to exercise these more extraordinary COVID-19 recovery powers
precisely because of its good reputation as a trusted and independent professional town planning body,
this section nonetheless ensures such power is not unfettered.

This section enables the Governor (including acting on the advice of a current or future Government) to
add, amend or remove aspects or conditions of any approval. The Governor also wields the ultimate check
on power—he can cancel the approval in its entirety.

Nonetheless, given the certainty Part 17 aims to give to a developer (and any financiers and investors),
especially reflected in the new Division 3 conflict resolution mechanisms, the Governor’s power should not
be utilised except with very serious thought to the appropriateness of such an outcome. For this reason, the
Governor’s order to modify or cancel a development earlier approved by the Commission under Part 17
will have to be communicated to Parliament and be subject to potential disallowance. Such an approach
balances the aims of economic investment certainty with the right of the State, through both its executive
and legislative branches, to retain ultimate oversight over the system.

Hopefully, that answers the member’s question.

I thank Hon Tim Clifford for his contribution during the second reading debate. It was quite clear that he has been
quite close to the planning system for some time. His comments clearly outlined the detail with which he understands
the bill—not just the COVID-19 component, but the whole bill—and how significant these other areas of reform
are. As we know, and will continue to learn about today and for who knows how long after, planning is a challenging
subject to explain. The member did a pretty good job of outlining some of the clear benefits under parts 3 to 17 in the
bill. Even though the member is not supporting the bill, he acknowledged in his contribution the very good elements
to the bill, which is appreciated. While we recognise that the honourable member is disappointed that the whole
package of reforms has not been included in the bill, we need to emphasise that it is a package of reforms that include
legislative, regulatory and state planning policy reforms, and they will continue to roll out across the remainder of
this year. Many of the components that the member is concerned about are being progressed through regulations.

The honourable member had specific questions that I will now answer briefly. He wanted confirmation that there
will be no change to local government members on geographic DAPs. We can confirm that the composition will
retain the two relevant local government members from the local government area to which the development
application applies, along with the three permanent member specialists involved. The member wanted clarification
on whether any local government members are on the special matter DAPs. The exact details of who the special
matter DAPs will comprise will be worked out in the regulations. However, | understand that the Minister for
Planning has already stated publicly that it will likely be the chairman of the WAPC, the Government Architect
and the president of WALGA, so local government will participate in that regard. The final number of specialist
members and the total number of members is to be consulted on through the establishment of the regulations in
support of those DAPS over the coming months.

The member asked me to clarify local government involvement in significant development pathways. The first
acknowledgement is that two local government members are on the commission. Two further key points are also
worth mentioning. The first is that the type of development application that will qualify under the part 17 pathway
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would ordinarily be determined by the development assessment panel. DAP applications were introduced in 2011 by
the previous government. As we know, under the DAP system, local governments, especially the council, are already
bypassed to some degree when making a decision. Proposed section 276(4) explicitly requires that WAPC consult
any relevant local government and the commission must give due regard to those submissions. That reference to
local government means the local government council, unless the council has delegated its powers and functions.
In a meaningful way, part 17 will give a greater role to local governments, or at least to the role of councils.

The member asked if | could clarify the types of developments that will be considered as significant development
projects. Although the prescriptive criteria that would apply under proposed section 271 are essentially types of
residential and commercial development, the types of development that can be referred under proposed section 272
are broader than that. Proposed section 272 could capture industrial, tourism and other proposals. It could also capture
residential and commercial proposals below the $30 million threshold, especially in rural and regional areas of the
state. But it is important to stress that proposed section 272 is not unfettered. Any proposal that a developer wants
referred to the commission under proposed section 272 will need to be scrutinised by the Premier first—which is
to say cabinet. A full cabinet referral process will apply before these broader types of development will be allowed
to take advantage of the part 17 pathway.

The member asked if I could clarify the definition of public work exemptions. The current definition of “public work”
in the Planning and Development Act cross-references the Public Works Act 1902. That definition, in turn, is found
under section 2 of the PWA, which is over a century old and, in places, outdated from a modern planning perspective.
Although the definition in section 2 mostly remains fit for purpose, it does not have sufficient breadth and flexibility
to address future planning development needs in a new age of GPS-guided self-driving vehicles to some, yet to be
known, key disruptors to society and the economy. The COVID-19 pandemic has emphasised the need for a power
to expand the potential definition of public works as prescribed in planning schemes.

The member had a question about clarification on planning codes. In something of a quirk of the current planning
system, state planning policies such as the R-codes can also be read into planning schemes through an incorporation
mechanism set out at section 77(1)(b) of the Planning and Development Act. After such incorporation, the SPP is
to be read as part of the scheme. As planning schemes have the status of subsidiary legislation, akin to regulations,
SPPs in effect can be elevated beyond being mere policies and can take effect as though they are law. Despite that,
recent judicial determinations have called into question to what extent an SPP such as an R-code ever truly becomes
any more than a mere policy. This legislative amendment will address this through new part 3A, which will in
effect govern prescriptive and mandatory policies such as the R-codes as new planning codes.

I thank Hon Alison Xamon for her contribution, particularly her comments on the need for more legible, consistent
and efficient planning systems—I think they are the words she used. Indeed, these aspects form key pillars of the state
government’s action plan for planning reform. I want to touch quickly on the question asked by Hon Alison Xamon
about whether conflict resolution is needed to address the problem of a lack of communication across government
departments. Currently, no framework exists to resolve these issues. This legislation proposes that instead of
a developer spending months, or indeed years, being bounced around the system from government agency to
government agency, and winding up in the State Administrative Tribunal or the courts, that a whole-of-government
approach be adopted up-front. As the explanatory memorandum points out, the purpose of this is not to let the
government ignore important issues about traffic, the environment or heritage, or indeed any other matter; it is quite
the opposite. The whole point is to ensure that all these matters are dealt with in an up-front, whole-of-government
way and not in silos, which governments of all persuasions have been blamed of doing from time to time.

Among the very worst examples of red tape is that the same development can sometimes attract contradictory
conditions imposed by two government agencies that do not talk to each other—for little real benefit. Part 17 of
the legislation will address that. What is being proposed is new and innovative for development approvals, but the
concept is not new to planning or environmental legislation. For example, for new planning schemes and scheme
amendments, | might make a decision as Minister for Environment that conflicts with a decision of the Minister for
Planning. Conflict resolution provisions are already in place that entail both ministers conferring and coming to an
agreement. If they cannot agree, the matter goes to the government; that is, cabinet. In concept, part 17 has essentially
been copied from the conflict resolution provisions set out in environmental legislation. It has been copied because,
quite frankly, it is best practice.

I thank Hon Colin de Grussa for his contribution and for the support of the Nationals WA. He also acknowledged
the work that went into the explanatory memorandum and the briefings that were given. | acknowledge the
honourable member’s comments about the role of local governments, particularly in the regions where they closely
reflect the views of their communities. | answered his particular question earlier in my response to Hon Tjorn Sibma.
Finally, I thank Hon Colin Tincknell for his contribution. Again, he is sitting on the fence, but | dare say we will
soon know how he will vote on this bill.
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I believe I have answered the questions raised by members in the second reading debate. A number of amendments
are on the supplementary notice paper, so of course we will need to go into Committee of the Whole.

Division
Question put and a division taken, the Deputy President (Hon Simon O’Brien) casting his vote with the ayes, with
the following result —

Ayes (24)
Hon Martin Aldridge Hon Stephen Dawson Hon Rick Mazza Hon Aaron Stonehouse
Hon Ken Baston Hon Colin de Grussa Hon Michael Mischin Hon Matthew Swinbourn
Hon Jacqui Boydell Hon Sue Ellery Hon Simon O’Brien Hon Dr Sally Talbot
Hon Jim Chown Hon Donna Faragher Hon Martin Pritchard Hon Dr Steve Thomas
Hon Alanna Clohesy Hon Laurie Graham Hon Samantha Rowe Hon Darren West
Hon Peter Collier Hon Alannah MacTiernan Hon Tjorn Sibma Hon Pierre Yang (Teller)
Noes (5)
Hon Robin Chapple Hon Diane Evers Hon Charles Smith (Teller)
Hon Tim Clifford Hon Alison Xamon
Pairs
Hon Kyle McGinn Hon Colin Holt
Hon Adele Farina Hon Nick Goiran
Question thus passed.
Bill read a second time.
Committee

The Chair of Committees (Hon Simon O’Brien) in the chair; Hon Stephen Dawson (Minister for Environment) in
charge of the bill.

Clause 1: Short title —

Hon TJORN SIBMA: At the outset, | thank the Minister for Environment for the rather comprehensive
clarifications he was able to provide to me and to all other members during his reply to the second reading debate.
The course of the material traversed in everybody’s contributions meant that some questions were serviced invariably
a bit more comprehensively than others.

I want to pick up on a clarification the minister provided concerning the presentation of planning reform, as it is,
through the three streams of legislative, regulatory and policy change. The issue | have is that although | understand
that there are interrelations between those three streams, we have come here to scrutinise the bill and focus on the
legislative component, quite obviously. | am seeking clarification regarding information provided in the second reading
speech and how that information actually relates to the bill under contemplation here. It is under the section called
“Cutting the red tape in the planning system” on page 9 of the second reading speech, as it was prepared for this
house, at least. That makes reference to the Planning and Development (Local Planning Schemes) Regulations 2015
and says that reforms and changes to those regs will result in a range of positive outcomes. | am trying, however, to
marry up those regulatory changes with what is in the bill, and I do so for this reason: the second dot point claims
that a wider range of small residential projects will become exempt from planning approval, including minor
extensions, patios, carports, shade sails and pergolas, making home improvements easier for home owners. Where
can | find a direct reference to this enabling policy or regulation in the bill; and, is one contingent upon the other?

Hon STEPHEN DAWSON: | am trying to get a copy of the second reading speech that was handed out because
the page numbers on my Hansard version are different. The bill does not specifically deal with those matters. They
will be subject to further amendments to existing regulations. It is important to understand that this bill is just one
part of the broader package that | spoke about. As explained in the explanatory memorandum, apart from this bill,
a further bill will deal with other tranches of reform. I understand that a further bill is likely to be introduced in
a few months. Amendments will also be made to the local planning scheme regulations and DAP regulations, and
there will be further changes to policies. As the explanatory memorandum explains, emergency amendments have
already been made to the local planning scheme regulations to deal with the impact of the COVID-19 pandemic
on local governments, suppliers of essential goods such as toilet paper, as well as small and medium-sized businesses.
This bill needs to be seen in that broader context of planning reform. We are ensuring that Parliament is made
aware that this bill fits in with that broader planning context.
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Hon TJORN SIBMA: For the sake of specificity, the claims made about the great enablement of small residential
projects and renovations, as they relate to people’s plans for patios, pergolas, carports and all the rest—the stuff
of ordinary life—will not be de-bottlenecked or made easier to progress as a result of the passage of this bill. The
passage of this bill, whether it is today or next Tuesday, will not, in and of itself, enable the claim being made at
the second dot point.

Hon STEPHEN DAWSON: There is no specific amendment before us that deals with patios, but, as | indicated
earlier, the whole package of reforms helps deal with that issue.

Hon TJORN SIBMA: | thank the minister. That is helpful. Obviously, the challenge the government has had is
that the scope of planning reform is so vast that there is, | think, here in this bill and in the EM and in all the material
that goes with it, an honest attempt to show how these parts interrelate with one another. Part of the challenge in
providing that information, though, is that the mere deluge of information can be used by others to form
a misapprehension about the substance of the bill. It was coincidental, but at least one industry association—I think
it was the Housing Industry Association—Ilauded the government and talked in general terms about reform in the
same week that the bill was introduced, and an inference was made that the passage of this bill would enable these
small residential projects to go ahead. | want to clarify that this bill can be distinguished from the domestic
application, which is claimed in the second reading speech. Why has the government included in the second
reading speech of a bill that it introduced information that is not directly relevant to the bill?

Hon STEPHEN DAWSON: | refer the member to my previous answer, but | point out that this bill elevates the
R-codes from a state planning policy to a provision, so that will be helpful in dealing with the issue the member
raised earlier.

Hon TJORN SIBMA: | thank the minister. Would it be more accurate to say, as there seems to be a reference to
it here, that people in the suburbs of Kingsley, Bicton, Kalamunda or whichever location members want to identify,
who might be looking forward to their own domestic renovation projects, particularly now in light of a lot of the
stimulus spending by the commonwealth and state governments that is directed their way, will not necessarily be
able to avail themselves of an easier approval system to realise their hopes and aspirations domestically and that
they will have to rely upon changes being made to the Planning and Development (Local Planning Schemes)
Regulations 2015? Changes to that instrument are necessary for these intended changes for their aspirations to be
realised. Is that a correct reading?

Hon STEPHEN DAWSON: Directly, yes, but, indirectly, this bill, of course, helps deal with that issue. I will
say again that our action plan for planning reform includes amending the Planning and Development Act via the
Planning and Development Amendment Bill, and making changes to regulations under the Planning and Development
(Local Planning Schemes) Regulations 2015 and the Planning and Development (Development Assessment Panels)
Regulations 2011 and also making changes to state planning policies. The package is all those things together. As
I have said a couple of times now, this is the first part of that journey that will deliver all those things to the community.

Hon TJORN SIBMA: | thank the minister and | appreciate his patience in dealing with this theme of questioning.
I am putting them for the reasons that | outlined in the second reading debate: in this chamber, we do not contemplate
the 